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RECENT DECISIONS
Negligence-Foreseeability of Intervening Cause.-Action by Mary G. Wray,
as administratrix of the estate of Norman E. Wray, deceased, against the
Riesbeck Drug Company, to recover damages for the death of Norman E.
Wray. From a judgment for the plaintiff, the defendant appeals. The evidence
showed that (on May 7, 1928), Russell Wray, an eight year old son of the
decedent, at the request of the decedent, purchased of an employee of the
defendant a small bottle of carbolic acid. This acid was delivered by the
employee to the son, who returned with it to the home of his father, whi
was about four blocks from the drug store. The father was in bed when the
son gave him the carbolic acid. The father then drank it and died. Plaintiff
charged that the defendant was negligent when it sold and placed in the hands
of the infant son, eight years old, who did not understand the dangerous nature
thereof, the bottle containing carbolic acid, without making inquiry concerning
the purpose for which the acid was to be used or to whom it was to be delivered.
Plaintiffs claim this negligence was the proximate cause of the death of the
decedent. However, the Appellate Court of Indiana reversed the decision on the
ground that the death by suicide of the father could not have been reasonably
foreseen by the druggist when he sold to the infant son the bottle of carbolic
acid. The court stated the rule to be that where harmful consequences are
brought about by intervening and independent forces, the operation of which
might have been reasonably foreseen, there will be no break in the chain of
causation of such a character as to relieve the actor from liability. But if the
new independent intervening force was not reasonably foreseeable at the time
of the defendant's wrongful conduct, the consequences, ordinarily, are not caused
proximately by the original wrongful act. Where the intervening force is a
deliberate act of a human being which was in no sense foreseeable by the
defendant at the time of his misconduct, the chain of causation is broken.
Riesbeck Drug Co. v. Wray, 39 N.E. (2d) 776 (Ind. 1942).
"A common statement of the general rule is, that in order that an act or
omission may be the proximate cause of an injury, the injury must be the
natural and probable consequence of the act or omission and such as might
have been foreseen by an ordinarily reasonable and prudent man, in the light
of the attendant circumstances, as likely to result therefrom" Throckmorton's
Cooley On Torts (1930), Sec. 32.
The rule which is generally followed in cases where intervening cause is a
factor may be stated as follows: "Where harmful consequences are brought
about by intervening and independent forces the operation of which might have
been reasonably foreseen, there will be no break in the chain of causation of
such a character as to relieve the actor from liability." HARrm, TORTS (1933) 185.
The question of proximate cause was involved in a Kentucky case where
(on August 3, 1933), a 750 ton oil and rock barge belonging to the defendant
cement company was tied to a dock on the Ohio River during a thunderstorm.
An explosion occurred, killing everyone on board, including the plaintiffs'
decedents. The plaintiffs contended that the explosion was caused by the negli-
gence of the defendant in failing to use reasonable care to provide the deceased
persons with a safe place in which to work, in that the defendant, after having
used the barge for oil, failed properly to clean out its hold so as to prevent
the generation of gases. The lower court held that the defendant had failed to
use reasonable care and that the explosion of the gases caused the death of
the decedents. It also held that the gases were set off and exploded by a lightning
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bolt which struck the barge, and the striking of the barge by the lightning,
and the explosion of the gases therein as a result thereof, was not such a
natural and probable consequence of leaving the gases in the barge as should
have reasonably been anticipated by the respondent at the time it permitted
the decedents to begin work on the barge, and that the plaintiffs could not
recover. Upon appeal the cause was reversed the appellate court holding that
when the thing done produices immediate danger of injury, and is a substantial
factor in bringing it about, it is not necessary that the author of it should
have had in mind the particular means by which the potential force he has
created might be vitalized into injury; that here it was enough that the defendant
realized the possibility of some danger resulting in allowing the gases to gen-
erate in the hold; and that it was not necessary that he foresee the particular
danger which resulted. Johnson, et al. v. Kosmos Portland Cement Co., 64 F.
(2d) 193 (C.C.A. 6th, 1933).
"The harm which was foreseeable, and the specific harm which actually
resulted, need not be absolutely identical. * * * If there is a substantial likeli-
hood that certain conduct when pursued will result in some appreciable harm
to the plaintiff's person, then the defendant if he so conducts, cannot escape
liability on the ground that he could not foresee the precise manner in which
the harm would occur, nor the exact nature of the harm, nor the full extent
of the harm." 25 HARv L. REv. 238.
In a Wisconsin case, the plaintiff was riding along the highway at a reason-
able speed, and the defendant was driving along behind the plaintiff. Just as
the defendant was about to pass the plaintiff's vehicle, there was a sudden
deflation of the defendant's left rear tire which caused the defendant to lose
control of his car and strike the rear of the car in which the plaintiff was
riding, causing the injuries for which the plaintiff seeks damages. Lower court
granted judgment for the plaintiff. On appeal the judgment was reversed, the
appellate court holding that the accidental and unavoidable deflation of the tire
on the defendant's car constituted an unforeseeable, intervening and .efficient
cause of the resulting collision with the plaintiff's car so that the defendant was
not liable for the injuries caused to the plaintiff. The court said, "Whenever
a new cause intervenes which is not a consequence of the first wrongful cause,
which is not under the control of the wrongdoer, which could not have been
foreseen by the exercise of reasonable diligence by the wrongdoer, and except
for which the final injurious consequences would not have happened, then such
injurious consequences must be deemed too remote to constitute the basis of a
cause of action. Byerly v. Thorpe, 221 Wis. 28, 265 N.W. 76 (1936).
As a result of a grade crossing collision, a horse was killed, a wagon
destroyed, and the contents of the wagon scattered, and were stolen by various
persons at the scene of the accident. The driver, who was alone in charge for
the plaintiff, was so stunned that he was found in a fit immediately after the
accident. The plaintiffs are seeking to recover for the loss of the contents of
the wagon. The defendants contended that their negligence was not the proxi-
mate cause of the loss of this property, since the act of the thieves was an
intervening cause. The court, in affirming the decision of the lower court in
favor of the plaintiff, said that it was permissible for a jury to find that the
collision was the proximate cause of the loss of the contents of the wagon,
saying, "The negligence which caused the collision resulted immediately in such
a condition of the driver of the wagon that he was no longer able to protect
his employer's property; the natural and probable result of his enforced aban-
donment of it in the street of a large city was its disappearance; and the wrong-
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doer cannot escape making reparation for the loss caused by depriving the
plaintiff of the protection which the presence of the driver in his right senses
would have afforded." Brauer, et at. v. N. Y. Central & H. R. R. Co., 103 Atl.
166 (N.J. 1918).
The question of intervening cause was involved in a Massachusetts case
where the plaintiff was riding in the rear seat of an automobile belonging to
one Barrow. Barrow stopped to buy gasoline. The gasoline tank was under
the front seat and the defendant's attendant inserted the nozzle of the hose
into the tank, and then gave the handle of the pump a quick jerk, causing the
nozzle of the hose to flop out, spilling gasoline over the clothes of the plaintiff.
Barrow had left the cover off of the coil box of the car, and when he
cranked it, a spark flew off and set the plaintiff's clothes on fire, resulting in
severe burns to the plaintiff. The defendant oil company contended that the
negligence of their station attendant was not the proximate cause of the plain-
tiff's injuries, but that the act of Barrow in leaving the cover off of the coil
box was an intervening cause. The lower court rendered a judgment for the
plaintiff which was affirmed on appeal, the court saying that the intervening
act of a third person, which contributes a condition necessary to the injurious
effect of the original negligence will not excuse the first wrongdoer, if such
intervening act should have been foreseen; and, that while there was no evi-
dence that the defendant's employee knew of the uncovered coil box, it is a
matter of common knowledge that gasoline is highly inflammable and that its
contact with a spark is liable to result in serious consequences. Teasdale v. Bea-
con Oil Co., 164 N.E. 612 (Mass. 1929).
A similar result was reached in another Massachusetts case where the
defendants left a wagon loaded with iron on the street unguarded. The plain-
tiff, a seven year old boy, and another boy came along, and a third boy called
them over to watch him move the wagon. When the third boy lifted the tongue
of the wagon a piece of the iron rolled off and struck the plaintiff, injuring
his leg. The defendants contended that the injury was not due to their negli-
gence in leaving the wagon unguarded, but to the intervening act of the third
boy who moved the wagon. Liability of the defendants was sustained the court
holding that the act of a 3rd person, intervening and contributing a condition
necessary to the injurious effect of the original negligence, will not excuse the
first wrongdoer, if such act ought to have been foreseen, the original negligence
still remaining a culpable and direct cause of the injury. Lane v. Atlantic Works,
111 Mass. 136 (1872).
In a Missouri case, a seven year old child sued the city for negligence in
failing to maintain a proper sidewalk. Because of the muddy condition of the
sidewalk on one side of the street the plaintiff decided to cross the street in
order to use a concrete sidewalk on the opposite side. While crossing, the plain-
tiff was struck by an automobile. It was contended that the negligence of the city
concurred with the negligence of the driver of the car in producing the in-
juries, and therefore the city must respond in damages for such injuries. The
court sustained a demurrer by the city which, on appeal, was affirmed on the
grounds that the negligence by the city was not a "proximate cause" of the
injury, and that the city was not liable to the child since the acts of the motorist
were the independent, efficient and proximate cause of the accident. Smith v.
Mabrey, et al., 154 S.W. (2d) 770 (Mo. 1941).
In another suit by a minor, a similar result was reached. The plaintiff, an
eleven year old boy sues the administratrix of the estate of Dr. Wetherby for
injuries sustained by the plaintiff when accidentally thrown from the decedent's
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automobile. The plaintiff accompanied the decedent on an automobile trip, and
as they rode along the plaintiff observed that the door was not securely closed.
Plaintiff opened the door with the intention of closing it more securely, and
the rush of air threw the door violently open and the plaintiff was thrown to
the ground and was injured. The contention was that the Doctor was negligent
in not examing the door to see that it was securely locked before he started the
car. Judgment for the defendant, was affirmed on appeal, the court holding that
proximate cause is that which, in a natural and continuous sequence, unbroken
by any new, independent cause produces the injury, and without which the
injury would not have occurred. Said the court: "It was only the independent act
of the plaintiff in attempting to open and close the door which caused the acci-
dent, and an independent act which Dr. Wetherby was under no duty to
anticipate." Newton v. Wetherby's Administratrix, 153 S.W. (2d) 947 (1941).
In another automobile case, the plaintiff sued the defendant to recover dam-
ages on account of injuries alleged to have been caused when a third party
negligently drove an automobile into an electric light pole maintained by the
defendant corporation, thereby causing another electric light pole also main-
tained by the defendant corporation to fall upon the plaintiff, injuring him.
The plaintiff contended that the defendant corporation was negligent in per-
mitting the second pole to become rotten and decayed so that when the third
party negligently struck the first pole, the second pole' fell, injuring the plain-
tiff. The defendant corporation demurred on the ground that its negligence was
not the proximate cause of the injuries. The order overruling the demurrer was
reversed. Held, An essential element of proximate cause is the requirement that
the result must be such as might reasonably have been anticipated in the ordinary
experience of men. Where the negligence merely creates a condition by which
an injury is made possible and a subsequent independent act of an inter-
vening agency causes the injury, in order for the negligence to be the
"proximate cause" of the injury, not only should the type of the injury have
been reasonably anticipated, but the intervention of the independent agency
should have been anticipated. Indiana Service Corporation v. Johnston, et al, 34
N.E. (2d) 157 (Ind. 1941).
A similar result was reached in a Pennsylvania case where the plaintiff sued
the county to recover damages for the death of her son. The son was killed
when a car in which he was riding struck the wall of a bridge. The plaintiff
contended that the defendant was negligent in not providing additional warn-
ings of the approach to the bridge. There was also an allegation of the negli-
gent maintenance and improper construction and design of the approach to the
bridge and of the bridge. The lower court found that the proximate cause
of the accident was not the alleged negligence of the defendant, but the negli-
gence of the driver of the car. On the plaintiff's appeal this holding was affirmed,
the appellate court saying that the intervening negligent act of the driver caused
the accident and was so clearly unforeseeable and extraordinarily negligent that
the alleged negligence of the county was not the "proximate cause" of the
decedent's death. The proximate cause was the reckless and negligent act of
the driver whose actions nobody could foresee. Bieanman v. Allegheny County,
145 Pa. Super. 330, 21 AtI. (2d) 112 (1941).
In another case involving intervening cause, some of the defendant's em-
ployees negligently left some dynamite caps lying on some lumber, and a small
boy picked one up. He later threw it into a bonfire and it exploded, injuring
him. The defendant's insurer disclaimed liability upon the theory that the boy's
act was an "intervening cause." Judgment for the plaintiff was affirmed, the
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court saying that where a dangerous article is negligently left by a defendant
where it is likely to be found by children, the act of children who find the
article and are injured by it is not an "intervening cause" of the injury so as
to relieve the defendant of liability, since the result must have been, or at least
should have been foreseen and the defendant is held liable under the general
rule that a negligent person is responsible for all of the consequences of his
negligence which ought reasonably to have been foreseen. American Mutual
Liability Insurance Co. v. Buckley & Co., 117 F. (2d) 845 (C.C.A. 3rd, 1941).
A Tennessee court rendered judgment in favor of the. defendant electric
company in a case where the company allowed tree branches to grow up around
an uninsulated transmission line at a point where the line crossed the highway,
and a third party cut the limb from the tree at the direction of the owner of
the abutting property and the limb lodged on the wire pulling it on top of the
tree, thus creating a short circuit and causing the wire to burn and separate.
A few minutes after, the electric company received notice that the wire was
down and extending across the highway. The owner of the abutting land
attempted to lead the plaintiff's horse under the wire and the horse came in
contact with the wire and was killed. On appeal the judgment was affirmed, the
appellate court saying that the electric company was not bound to anticipate
the actions of the owner and the third party which constituted an "independent
intervening cause" of the accident. An injury that is the natural and probable
consequence of an action of negligence is actionable,'and such an act is the
proximate cause of the injury. But an injury which could not have been fore-
seen nor reasonably anticipated as the probable result of an act of negligence
is not actionable and such an act is either the remote cause, or no cause whatever,
of the injury. Moyers, et al. v. Ogle, 148 S.W. (2d) 637 (Tenn. App. 1940).
In a Texas case, the plaintiff was an employee of a street car company and
while in the course of employment, the street car was derailed because of a
defective condition of the tracks. In attempting to rerail the car by the use of a
"frog," the plaintiff motorman was injured. He had reported the defective con-
dition of the track to the company, but they had done nothing about it. The
lower court sustained a general demurrer to the petition, from which the plain-
tiff appeals. The appellate court reversed saying that negligence creating a con-
dition may become the "proximate cause" of an injury, even though the active
cause is some intervening agency, if the fact of the intervening agency could
have been reasonably anticipated, but if the intervening agency could not have
been reasonably anticipated, then the intervening agency will be deemed the
"proximate cause." Here in view of the fact that the defendant knew of the
defective condition of the tracks it could reasonably have anticipated an injury
to someone. Renegar v. Fort Worth Transit Co., 143 S.W. (2d) 443 (Tex. Civ.
App. 1940).
A New Mexico court rendered judgment in favor of a defendant in a case
where the defendant had placed grasshopper poison on the land of an adjoin-
ing owner for the purpose of storing it, and the land was later leased to the
plaintiff who used it for grazing purpose for his cattle, which cattle ate the
poisoned feed and died. The defendant had personal knowledge of the leasing,
but did not tell the plaintiff of the poison which he had placed on the land.
The defendant contended that the renting of the land by the plaintiff was an
"intervening cause" which he should not be required to anticipate, and which
broke the causal connection between his negligence and the poisoning of the
cattle. On appeal the judgment was reversed, the court saying that if the occur-
rence of the intervening cause upon which the defendant relies might reason-
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ably have been anticipated, such intervening cause will not interrupt the con-
nection between the original cause and the injury. The defendant here should
have anticipated the results. Reif v. Morrison, 100 Pac. (2d) 229, 44 N.M. 201
(1940).
In a Georgia case the plaintiff was a guest in the automobile of the defendant
when the defendant struck a car coming from the opposite direction. It was
shown that the defendant was driving very negligently and at an excessive rate
of speed under the very unfavorable weather conditions, and that at the time
of the accident he was attempting to tune in a broadcast on his auto radio in-
stead of watching where he was driving. The defendant insistdd that the acts
of the other driver were the proximate cause of the plaintiff's injuries. The
court of appeals affirmed the judgment for the plaintiff saying, "While the gen-
eral rule is that if, subsequently to an original wrongful or negligent act, a new
cause has intervened of itself sufficient to stand as the cause of the misfortune,
the former must be considered as too remote, still if the character of the inter-
vening act claimed to break the connection between the original wrongful act
and the subsequent injury was such that its probable or natural consequences
could reasonably have been anticipated, apprehended, or foreseen by the original
wrongdoer, the causal connection is not broken, and the original wrongdoer is
responsible for all of the consequences resulting from the intervening act." The
defendant should have foreseen that some danger might result from his negli-
gent driving. McDaniel v. Brown, 6 S.E. (2d) 382 (Ga. App. 1939).
In an action against a telephone company for destruction of the plaintiff's
warehouse by fire allegedly caused by the negligence of defendant company's
employee who forced open a window of the warehouse in order to enter and
remove a dead telephone and then left by the door, leaving it open, as a result
of which hoboes entered the warehouse and caused the fire, an Arkansas court
rendered judgment for the plaintiff which was affirmed on appeal, the court
stating the rule to be that in no case is the connection between an original act
of negligence and an injury broken by an intervening act of negligence of
another, if a person of ordinary sagacity and experience, acquainted with all
of the circumstances, could have reasonably anticipated that the intervening
event might in natural and ordinary course of things follow his act of negli-
gence, or if the misconduct is of a character which, according to the usual
experience of mankind, is calculated to invite or induce the intervention of some
subsequent cause. Southwestern Bell Telephone Co. v. Adanas, 133 S.W. (2d)
867 (Ark- 1939).
In an Illinois case two boys found a fuse on the right-of-way of the defend-
ant railroad. They took it home with them, and later one of the boys lit it in the
presence of the plaintiff, a child of nine years of age, and a spark flew and
ignited the dress of the plaintiff, as a result of which the plaintiff was severely
burned. The plaintiff charged that the defendant railroad was negligent with
respect to the fuse. The lower court rendered judgment in favor of the plaintiff.
However, on appeal, this verdict was reversed on the ground that the negli-
gence of the defendant was not the proximate cause of the injury to the plain-
tiff. The court said that proximate cause is that which naturally leads to or
produces, or contributes directly to producing a result such as might be expected
by any reasonable and prudent man as likely to directly and naturally follow
and flow out of the performance or nonperformance of any act. The act here
was not of that nature. Dabrowski v. Illinois Central R. Co., 24 N.E. (2d) 382,
303 Ill. App. 31 (1939).
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In an action for property damage caused by the falling of the walls of the
defendant's brick building during a fire, the plaintiff charged that the building
was negligently constructed and maintained, by reason of the fact that the
second story walls were too thin and so negligently constructed that they had
cracked, and were bulging and out of line long before the fire, and that the
defendant knew or must necessarily have known of such faulty construction
and dangerous condition. The defendant contended that the fire was no fault
of his, and that it was an independent, intervening agency. The lower court
granted judgment for the plaintiff which was affirmed by the Texas Court of
Civil Appeals, the court stating the rule to be that negligence creating a condi-
tion may become the "proximate cause" of an injury, even though the active
cause is some intervening agency, if the fact of the intervening agency could
have been reasonably anticipated under all the circumstances. It held that the
defendant ought reasonably to have foreseen the possibility of fire in view of
the fact that fire insurance was so common. Wachholder v. Kitchens, 126 S.W.
(2d) 519 (Tex. Civ. App. 1939).
In a Nebraska personal injury case, the plaintiff sued to recover for per-
sonal injuries received by her as a result of the negligence of the defendant
in the construction and maintenance of a roof monitor on its warehouse. The
monitor was torn from the warehouse by a windstorm and carried more than
a block away to the home of the plaintiff, injuring her. The defendant contended
that the injury was the sole and proximate result of an act of God, and that the
wind was an intervening cause between the negligence of the defendant and the
injury to the plaintiff. The plaintiff showed that the wind was usual for
that time and place. The Supreme Court affirmed a judgment for the plaintiff
saying that if the occurrence of the intervening cause might reasonable have
been anticipated, such intervening cause will not interrupt the connection be-
tween the original cause and the injury. Under this rule the ordinary forces of
nature and condition of the weather, such as cold, heat, wind, or a rainstorm
or snowstorm, which are usual at the time and place, are conditions which
reasonably could have been anticipated, and will not relieve from liability the
person guilty of the original negligent act or omission. Long v. Crystal Refrig-
erator Co., 277 N.W. 830 (Neb. 1938).
A Texas court rendered judgment for the plaintiff who sued to recover for
injuries to his wife sustained while she was a customer in the defendant's store
and resulting from gunshot wounds inflicted by the accidental discharge of an
automatic shotgun in the hands of another customer. The plaintiff charged that
the defendant was negligent in permitting the other customer to inject shells
into the gun, and that such act was dangerous to the safety of other customers
in the store. The defendant contended that his negligence was not the "proxi-
mate cause" of the injury, but that the gun was caused to fire by either a defect
in the mechanism of the gun, or by some improper manipulation of the gun by
the other customer, and that either of these facts constituted an "intervening
cause" which would relieve the defendant from liability. On appeal the upper
court affirmed the judgment for the plaintiff saying that it is not every "new
intervening cause" that will relieve from liability for the original negligence.
If it be such a new intervening cause as in the light of the attending circum-
stances ought reasonably to have been foreseen, then the causal connection
between the original wrong and the resultant injury is not broken. Berry v.
Harper, 111 S.W .(2d) 795 (Tex. Civ. App. 1937).
In a Colorado case a child, eight years old, through his next friend, sued
the defendant for injuries received on a partially constructed merry-go-round
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which the defendant and his employees had negligently left unguarded. The
plaintiff and other children were playing on the merry-go-round when two older
boys began to revolve the merry-go-round. The plaintiff's foot got caught in a
cog and it was so badly crushed that it had to be amputated. The defendant con-
tended that the act of the boys in causing the merry-go-round to revolve was
such an intervening cause as to relieve him from liability. The lower court
granted judgment for the defendant which, on appeal, was reversed on the
ground that the act of a third person in setting in motion machinery attractive
to children and left unguarded is not considered such an intervening indepen-
dent cause as will relieve the owner of such machinery from liability for injury
to a child, and a fortiori, the act of a child in the course of his play, after he
reached the dangerous and attractive premises or machinery, cannot be regarded
as an intervening efficient cause which will relieve the owner of liability. Simkins
v. Dowis, 67 Pac. (2d) 627, 100 Colo. 355 (1937).
In an Iowa case the plaintiff was a passenger in a car being driven along the
public highway in the city of Des Moines. At a certain point the street was in
a very defective condition, the bricks in the pavement having become loose and
some having fallen away into the ditch and the others becoming disarranged
and laying loose in the sand. The car in which the plaintiff was riding struck a
defective spot in the pavement, swerved to the left, and collided with a cattle
truck which was going in the opposite direction. For a long time prior to this
accident the street had been in this defective condition. The lower court ren-
dered judgment in favor of the plaintiff. The defendant city, on appeal, con-
tended the proximate cause of the injury to the plaintiff was the collision of
the two cars, and that such was a sufficient intervening cause to excuse the
defendant. The judgment was affirmed on the ground that the defendant could
reasonably have anticipated that some accident might result from the defective
pavement Gray v. City of Des Moines, 265 N.W. 612 (Iowa 1936).
An Illinois court rendered judgment for the plaintiff in a case where the
plaintiff was riding with her husband in an automobile along a highway and a
third person attempted to pass them, and where at the same time the defendant
was coming from the opposite direction and driving three feet over the black
line in the middle of the road, resulting in a collision between all three cars
and causing injuries to the plaintiff. The defendant contended that the attempt
of the third person to pass the car in which plaintiff was riding was an inter-
vening cause of the plaintiff's injury. However, the court ,in affirming the judg-
ment for plaintiff said that the defendant as a reasonable person should have
anticipated a collision unless he pulled over to his side of the road in order to
let the third car pass. The court stated the rule to be that if the occurrence of
an intervening cause might reasonably have been anticipated, such intervening
cause will not interrupt the connection between the original cause and the
injury. Votrian v. Quick, 271 Ill. App. 259 (II. 1933).
In a Georgia case the defendant sold to a minor some loaded cartridges and
a pistol in violation of the criminal statute of the state, and this minor, some
days afterwards, lent the pistol to another minor, and the latter accidentally shot
a third minor, the plaintiff in this action. The defendant contended that the
proximate cause of the injury was the negligent act of the minor who acciden-
tally discharged the pistol and that such act could not reasonably be expected
by the defendant. Judgment for the defendant in the lower court, was reversed
on appeal the Court of Appeals of Georgia saying the defendant was bound to
anticipate the negligent habits of boys in handling weapons, and stating the rule
to be that if, subsequently to the original wrongful act, a new cause intervened,
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sufficient of itself to stand as the cause of the injury, the former will be con-
sidered too remote. But if the intervening cause and its probable consequence
should reasonably have been anticipated by the original wrongdoer as a natural
and probable result of the wrongful act, the causal connection between the
wrongful act and the consequent injury is not broken, and an action for result-
ing damages will lie against the original tort-feasor. Spires v. Goldberg, 106 S.E.
585, 26 Ga. App. 530 (1921).
In another case involving intervening cause, in which the plaintiff sued as
administrator, the evidence showed that the train on wlich the plaintiff's decedent
was riding struck an automobile at a crossing and threw it against a switch
stand, and that thereby the track was turned to such an extent that the train
ran off the main track onto a switch track, and struck some cars standing there-
on, resulting in injuries to the plaintiff's decedent. The plaintiff contended that
the defendant was negligent in the operation of the train and the maintenance
of the tracks. The lower court rendered judgment in favor of the defendant
which was affirmed on appeal, the court saying it could not reasonably have
been anticipated by the defendant that the automobile would be thrown against
the switch stand. The court held that where there is an independent responsible
agency intervening between the defendant's negligence and the injury, the ques-
tion whether the original negligence is the proximate cause of the injury is to
be determined by whether the agency might have been reasonably expected
under the circumstances to intervene in such a way as to be likely to produce
an injury similar to the one actually caused; and that if the intervening agency
was one over which the original tort-feasor had no control, and which could
not have reasonably been expected to occur in the ordinary course of nature,
and according to common experience, such agency is the sole proximate cause of
the injury. Engle v. Director General of Railroads, 133 N.E. 138, 78 Ind. App.
547 (1921).
The general rule as to foreseeability which can be gathered from the fore-
going cases is that, where there is a negligent act or omission, it is not neces-
sary to render it the proximate cause that the person committing it could or
might have foreseen the particular consequence or precise form of the injury,
or the particular manner in which it occured, or that it would occur to the
particular person, if the act might have been foreseen or anticipated that some
injury might result. It is sufficient that the consequence attributable to the
negligent act or omission was the natural and probable result thereof, although
it might not have been specifically contemplated or anticipated. It should be
particularly noted that the element of anticipation does not mean that the
wrongdoer should anticipate the particular injury in question. It is sufficient if
the wrongdoer had reasonable ground to apprehend soine injury might occur
from the negligent act. If the damage follows the wrongful act in an unbroken
sequence, without any intervening, independent cause to break the continuity,
then such damage is proximate to the injury, though the wrongdoer had no
reasonable ground to apprehend it would occur from the negligent act.
A question of some difficulty arises where a person is guilty of a failure to
exercise ordinary care, which failure, in the field of reasonable anticipation and
experience of the average person, is usually followed by slight or immaterial
results and damages, whether such person must nevertheless respond in dam-
ages to the full extent thereof when to such slight and to be anticipated results
there are added unusual and extraordinary results. To make such person respond
to the full extent might seem to work an injustice upon him. However, on the
other hand, to deny to a person innocent of any wrong-doing compensation for
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injuries and results therefrom which would not have occurred except for the
negligence of a responsible person, would also, in many instances, work injustice.
In the choice thus presented between two interested persons, one breaching the
law imposed upon him of exercising due care, and the other being without fault,
the courts favor the innocent party and lay the entire responsibility upon the one
breaching his legal duty.
In the final analysis, the determination of a case involving the question of
foreseeability and intervening cause must depend upon an appraisal of the total-
ity of facts and circumstances in the individual case, and the application of the
rules of law to the results of such appraisal.
ANTHONY FRANK.
Torts-Libel and Slander-Innuendo.--Plaintiff brought suit for libel on the
basis of articles appearing in the newspaper of the defendant publisher.
In commenting editorially on the settlement of claims of the county against
former officials for alleged fraudulent land tax deals, the defendant charged
that in the past, members of the highway committee had made money on
the sale of road machinery to the county. In a subsequent issue, the editor
qualified his statement by adding that the reference was not to present com-
mittee members but to those of many years ago. Thereafter, plaintiff, who
had been a committee man ten years previous to the statement, sent a letter
to the defendant requesting an express retraction if the charge did not refer
to him. Defendant published plaintiff's letter in connection with an editorial
stating that if the plaintiff had attended Christmas eve services in any of
the town churches he "would have gotten a lot of good out of it and felt
a whole lot better.' Plaintiff alleged that by innuendo, defendant's statement
accused him of such a general lack of Christian virtue as to require his attend-
ance at church services. Defendant demurred, contending that the alleged
defamatory statement standing alone without the innuendo did not in any
way injure the plaintiff's character or subject him to ridicule and contempt;
and that no innuendo could alter the sense of a statement or supply a meaning
not obviously present. The trial court overruled the demurrer and defendant
appealed from the order.
On appeal, held, order reversed. No innuendo can alter the sense of the
alleged derogatory statement, or supply a meaning which is not there. The court
must determine as a matter of law whether the language complained of is
capable of the meaning ascribed to it by the complaint. Luthey v. Kronschnabl,
1 N.W. (2d) 799 (Wis. 1942).
There is a great deal of diversity of opinion in various jurisdictions as to
the role which innuendo may play in libel actions where the defamatory mean-
ing of the words is not immediately apparent. A comparison of the various
positions adopted by courts can best be made if the well recognized distinction
between words libellous per se and those libellous per quod is kept in mind. In
the former situation, the effect of the words is so direct that damages will
be presumed by the court; while in the latter, no such presumption arises, and
if the plaintiff is to succeed, he must make proof of actual damages. The func-
tion of innuendo differs in each case, and the differences are so great as to
necessitate separate examination.
When the theory of the plaintiff's action is that the words were defamatory
in themselves, a numerical majority of the courts will not allow him to assign
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